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This lawsuit involves a claimfiled by Brenda Matthews
(“Matthews”) against the Estate of AW Wlfe (“the Estate”).
M. Wlfe died testate on October 17, 1989. |In her conplaint,
Mat t hews seeks recovery for personal services rendered by her to
M. Wlfe. The probate court granted the Estate’s notion to
dismss. Matthews appeals, raising the sole issue of whether the

probate court erred in dismssing her claim W affirm

Facts and Procedural History

Matt hews testified that she began providing services to
M. Wlfe around the tine of his heart attack in March, 1977, and
t hat she continued to assist himuntil he died at the age of 75.
Mat t hews, who was approximately 42 years old at the tinme of M.
Wl fe's death, had knowmn M. Wlfe for nost of her life.
According to Matthews, she went to his hone every day to cook for
him clean, help with work on his farm and perform various ot her
duties to assist him She also testified that she frequently
drove himto the store, as well as to various doctors and

hospitals in Sevierville and Nashville.

Matt hews testified that she was a close friend of M.

Wl fe's. She denied the existence of any romantic relationship.

Matt hews al |l eged that she took care of M. Wlfe for
sone twelve and a half years. She testified in her deposition
that M. Wl fe had promsed to “take care of” her if she would
take care of him Mtthews had no witten contract with M.

Wl fe, nor was she paid any wages by him however, she did



acknowl edge that M. Wl fe had bought rings for her and had

hel ped her pay for several Cadillacs over the years.

Shortly after M. Wlfe died in 1989, his wll was
admtted to probate. The will, which had been executed on
Cct ober 8, 1977, nmakes no provision for Matthews; instead it
| eaves to his wife® “the amount to which she is entitled to
receive as ny wife under the laws of the State of Tennessee,” and
pl aces the rest of the estate in trust for the benefit of his

son, who is the executor of the Estate.

On or about January 12, 1990, Matthews filed a claim
agai nst the estate and a conplaint in the probate court, seeking
$42, 700 as conpensation for services rendered to M. Wlfe. In
response, the Estate filed an exception to her claimand an

answer to the conplaint.

Following the filing of the Estate’s answer, little or
no action was taken in this case until August 18, 1992, at which
time Matthews’ deposition was taken by agreenent of the parties.
Apparently, Matthews subsequently failed to furnish various |ate-
filed exhibits that had been requested during her deposition.

O her than correspondence relative to the production of these
exhibits, no additional action appears to have been taken in the
case for over four years fromthe date of Matthews’ deposition
On Cctober 18, 1996, the deposition of M. Wlfe's wife, Helen B.
Wlfe (“Ms. WIfe”), was taken. In March, 1997, M. Wlfe's

son, Richard Bradley Wlfe, submtted his affidavit, and on Apri

M. and Ms. Wlfe had separated in early 1977, but were still married
at the time of M. Wl fe’'s death.



29, 1997, the Estate filed a notion to dism ss Mtthews’
conplaint. In the notion, the Estate cites several bases for

di smssal, including |aches, failure to prosecute, frivol ous
claim and accord and satisfaction. Significantly, it also
relies upon Estate of Nease v. Sane, C/ A No. 03A01-9104- CH 00150,
1991 W 220954 (Tenn. App., E.S., filed Novenber 1, 1991,
McMiurray, J.), a case involving simlar facts in which this Court
found that the plaintiff’s proof was insufficient to establish
the requisite contract, express or inplied, between the plaintiff
and the decedent. In support of its notion in the instant case,
the Estate attached as exhibits various docunments, including the
wll, Matthews’' deposition, Ms. Wlfe' s deposition, and Richard
Bradley Wlfe' s affidavit. WMtthews did not file any affidavits

or discovery material in response to the Estate’ s notion.

Foll ow ng a hearing, the probate court found “the
Motion to Disnmiss by the Executor to be well taken relying on the
[case of] Estate of Nease v. Sane.” It therefore dism ssed the

conpl aint, and Matthews appeal ed.

1. St andard of Revi ew

In evaluating the Estate’s notion to dismss, the trial
court considered, anong other things, the deposition testinony of
Matt hews and Ms. Wlfe, as well as the affidavit of Richard
Bradley Wlfe. Rule 12.03, Tenn.R G v.P., provides that where
“on a notion for judgnent on the pleadings, matters outside the
pl eadi ngs are presented to and not excluded by the court, the

notion shall be treated as one for summary judgnent and di sposed



of as provided in Rule 56...." Such being the case here, we nust
review the decision of the trial court under the standard of Rule

56, Tenn.R Civ.P., which provides in pertinent part as foll ows:

...the judgnment sought shall be rendered
forthwith if the pleadings, depositions,
answers to interrogatories, and adm ssions on
file, together with the affidavits, if any,
show that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnent as a matter of law. ...

Rul e 56.04, Tenn.R G v.P.

When reviewi ng a grant of sunmary judgnent, an
appel l ate court nust decide anew if judgment in sumrary fashion
is appropriate. Cowden v. Sovran Bank/Central South, 816 S. W 2d
741, 744 (Tenn. 1991); Gonzalez v. Alman Constr. Co., 857 S.W2d
42, 44-45 (Tenn. App. 1993). Since this determ nation involves a
guestion of law, there is no presunption of correctness as to the
trial court’s judgnment. Robinson v. Orer, 952 S.W2d 423, 426
(Tenn. 1997); Henbree v. State, 925 S.W2d 513, 515 (Tenn. 1996).
I n maki ng our determ nation, we mnmust view the evidence in a |ight
nost favorable to the nonnoving party, and we nust draw all
reasonabl e i nferences in favor of that party. Byrd v. Hall, 847
S.W2d 208, 210-11 (Tenn. 1993). Sunmary judgnent is appropriate
only if no genuine issues of material fact exist and if the
undi sputed material facts entitle the noving party to a judgnent
as a matter of law. Rule 56.04, Tenn.R Cv.P.; Byrd, 847 S. W2d

at 211.



I11. Applicable Law

We have recently summari zed the | aw applicable to cases

such as the one now before us:

In asserting a claimagainst an estate for
services rendered the decedent, the cause of
action necessarily is based upon either
contract or quasi contract. To bring a
contract into existence there nust be an

of fer and an acceptance of that offer. The
of fer and acceptance may be expressed or
inplied fromthe parties’ conduct.

Contracts inplied in fact arise under

ci rcunst ances which, according to the

ordi nary course of dealing and common
under st andi ng of nen, show a nutual intention
to contract. Such an agreenment may result as
a legal inference fromthe facts and

ci rcunstances of the case.

In order to nake out an inplied contract for
the rendition of services, facts and

ci rcunst ances nust be shown which anobunt to a
request for services, which is the offer to
contract, and the performance of the
requested services, which is the acceptance
of the offer.

Cobbl e v. MCamey, 790 S.W2d 279, 281 (Tenn.App. 1989)

(citations omtted). Furthernore, we have stated that

[W] here one renders services to another in

t he hope or expectation of a |egacy, devise,
or other provision by will for his benefit,
wi t hout any contract, express or inplied, but
relying solely upon the generosity of the
person for whom such services were rendered,
he cannot recover for such services because
of the failure of such person to make such
testamentary provision in his behalf.

Therefore, if the plaintiffs establish that

t he decedent expressly or inpliedly requested
the services, and if plaintiffs prove that

t hey rendered those services with the
expectation that they were to be paid in sone
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manner for those services, then a contract is
made out entitling the plaintiffs to recover
agai nst the estate for the reasonabl e val ue
of those services. This contract nust be
proven in the face of the “Dead Man’'s”
statute (T.C. A [8] 24-1-203) and the hearsay
rul e.

Cobbl e, 790 S.W2d at 282 (citations omtted; enphasis in
original); see also Cotton v. Roberts’ Estate, 337 S.W2d 776,

779-80 (Tenn. App. 1960).

T.C.A 8 24-1-203, commonly referred to as the “Dead

Man’s Statute,” provides that

[i]n actions or proceedings by or against
executors, adm nistrators, or guardians, in
whi ch judgnments may be rendered for or

agai nst them neither party shall be all owed
to testify against the other as to any
transaction with or statement by the
testator, intestate, or ward, unless called
to testify thereto by the opposite party....

General ly speaking, within the neaning of this statute, the
phrase “transaction with or statement by” the deceased has been
interpreted to “pertain to matters of personal conmunication

bet ween the clai mant and the deceased.” Watts v. Raynman, 462

S.W2d 520, 522 (Tenn.App. 1970).

V. Analysis

Cobbl e contenpl ates two distinct factual scenarios in

cases involving clains for personal services rendered to a

decedent during his or her lifetime: first, where the clai mant



has perfornmed the services pursuant to an express or inplied
contract between the claimnt and the decedent; and second, where
t he clai mant has performed the services without a contract but
with the nere hope or expectation of being rewarded in the
decedent’s will. See Cobble, 790 S.wW2d at 281-82. It is clear
that under the latter scenario, the claimnt generally “cannot
recover for such services because of the failure of [the
decedent] to nmake such testamentary provision in his behalf.”

ld. at 282; see also Cotton, 337 S.W2d at 780.

The probate court found that the facts of the instant
case bring it within the second category |listed above. Inplicit
in the court’s holding was a finding that, in accordance with
Estate of Nease, 1991 W 220954, no contract had exi sted between
Matt hews and M. Wl fe, and that Matthews had rendered the
services to M. Wlfe in the hope or expectation of being
rewarded in the latter’s will. The probate court thus determ ned

that Matthews was precluded fromrecovery.

The only sworn testinony in the record is found in
Mat t hews’ deposition, Ms. Wl fe' s deposition, and Richard
Bradley Wl fe's affidavit. As noted earlier, Mtthews
acknow edges that she had no witten contract with M. Wl fe.
The only specific evidence relevant to the exi stence of sone
other type of contract is found in Matthews’ deposition. The
deposition, consisting of some 75 pages, contains nuch testinony
regardi ng statenents allegedly nade to Matthews by M. Wl fe;
none of these statements are nore specific than her assertion

that “he told me he was going to take care of ne.” This court



has previously stated that evidence of statenments of this type is
“anbi guous, vague, and indefinite, and does not prove the

el ements of a contract.” Cotton, 337 S.W2d at 779. Thus, it is
by no neans clear that the testinony offered by Matthews, even if
adm ssi bl e, would constitute evidence of a contract. However,
even assum ng, w thout deciding, that this testinony is
sufficient to create an issue of material fact as to whether a
contract existed, it nevertheless pertains to “transaction|s]
wth or statenent[s] by the testator,” i.e., M. Wlfe. T.C A 8
24-1-203. As such, the testinony is inadm ssible under the Dead
Man’s Statute, which, in the context of this case, prohibits
Matthews fromtestifying against the estate as to statenents nade

to her by M. Wlfe. 1Id.

The remai ni ng, adm ssible portions of Mtthews’
deposition do not nake out a genuine issue of material fact as to
whet her an express or inplied contract existed. As explained in
Byrd v. Hall, 847 S.W2d 208, 215 (Tenn. 1993), the facts upon
whi ch the nonnovant relies nust be adm ssible at trial;
accordingly, we may only consider adm ssible evidence in
reviewing this grant of summary judgnent. Thus, Matthews’
testinony reflects a rendering of services, and nothing nore. By
t he same token, the record contains no other testinony that would

establish an express or inplied contract.

Havi ng considered the record in this case, we find that
there is no adm ssible evidence of a contract, express or
i nplied, between Matthews and M. Wl fe. Rule 56.04,

Tenn.R Cv.P. The material filed by the Estate reflects an



absence of a contract; the record as a whol e does not contain any
adm ssi bl e countervailing evidence. |In the absence of any

evi dence of a contract, Matthews’ claimrests solely on her hope
or expectation of being rewarded in M. WlIlfe's wll; this being
the case, M. Wlfe' s failure to make testanentary provision on
her behal f does not entitle her to recover for the services
rendered to him Cobble, 790 S.W2d at 282; Cotton, 337 S.W2d
at 780. Therefore, the Estate was and is entitled to judgnent as
a matter of law. Rule 56.04, Tenn.R Cv.P. Accordingly, we hold

that the probate court correctly dism ssed Matthews' claim

V. Concl usi on

The decision of the probate court dismssing the
appellant’s conplaint is affirmed. Costs on appeal are taxed to
the appellant. This case is remanded to the probate court for
the collection of costs assessed there, pursuant to applicable

| aw.

Charles D. Susano, Jr., J.

CONCUR:

Her schel P. Franks, J.

Don T. McMirray, J.
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